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DECISION AND ORDER - AWARDING BENEHITS

This proceeding arises from a claim for benefits under the Black Lung Benefits Act, 30 U.S.C.
8901 et seg. In accordance with the Act and the pertinent regulations, this case was referred to the
Office of Adminigtrative Law Judges by the Director, Office of Workers Compensation Programs for a
forma hearing.
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Benefits under the Act are awarded to persons who are totally disabled within the meaning of
the Act due to pneumoconiosis or to the survivors of persons whose death was caused by
pneumoconioss. Pneumoconiosisis adust disease of the lungs arising from coa mine employment and
is commonly known as black lung.

A formd hearing was held in Morgantown, West Virginiaon May 16, 2000 at which dl parties
were afforded full opportunity to present evidence and argument, as provided in the Act and the
regulations found in Title 20 Code of Federd Regulations. Regulation section numbers mentioned in
this Decison and Order refer to sections of that Title. At the hearing, Director's exhibits (DX) 1-30,
clamant's exhibits (CX) 1-15, and employer's exhibits (EX) 1-6 were admitted into evidence. Both
partiesfiled post hearing briefs.

ISSUES

.  Existence of pneumoconioss

I1.  Causa rdationship of pneumoconiosis and coa mine employment.
II.  Existence of totd disability.

IV. Causdtion of totd disability.

FINDINGS OF FACT AND CONCLUSIONS OF LAW *

Procedural History

William D. Long (clamant or miner) filed aclam for benefits under the Act on March 24,
1999. (DX 1) Hewasinitidly found entitled to benefits on May 28, 1999, and the digtrict director
affirmed this finding on September 22, 1999. (DX 18, 21) After the employer requested a hearing, the
case was referred to the Office of Adminigtrative Law Judges on November 8, 1999. (DX 30)

Background

Claimant was born on December 23, 1944 and his only dependent is hiswife, Sandra, whom
he married on May 22, 1991. (DX 1, 9) The parties have stipulated that claimant was employed asa
cod miner for fifteen years. Claimant testified that he worked for U. S. Sted Mining Company from

1 Thefallowing abbreviations have been used in this opinion: DX = Director's exhibit, CX =
clamant's exhibit, EX = employer's exhibit, TR = transcript of hearing, BCR = board certified
radiologist, B = B reader.
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January 18, 1971 to June 15, 1986. (TR 11) Hiswork took place at a coa preparation plant in Gary,
West Virginia (TR 12) Claimant was a utility and maintenance man. (TR 13) Asautility worker,
clamant cleaned up cod spills which required him to shove cod into awhedbarrow and push the
whedbarrow. (TR 13) He dso checked machinery throughout the plant which occasondly required
grenuous work. (TR 14) Claimant also watched the bins which required him to drag hoses, wash the
floors, clean up cod spills, and shovel cod off the conveyor bdt. (TR 14-16) He dso did cod
sampling in which he carried up to twelve jars each weighing five to Sx pounds for a distance of three
hundred fedt. (TR 18) Asamaintenance worker, clamant pulled chains weighing fifty to sixty pounds
and ingtaled pipe weighing three hundred to four hundred pounds. (TR 20-21) In addition, he replaced
parts of the conveyor belts which required lifting parts weighing over one hundred pounds. (TR 22-23)
Clamant’ sworst exposure to cod dust was from the heat dryers which frequently leaked. (TR 23) He
tetified that he was aso exposed to asbestos from the gaskets around the doors to the heating
chambers, the lining of the heating chambers, the insulation around the pipes, and the pump packing.
(TR 24-25)

Claimant gtated that when the plant shut down in 1986 he was having breathing problems which
interfered with hiswork. (TR 26-27) He began receiving trestment for his pulmonary problemsin
1982 in the form of inhaers and bresthing medication. (TR 30) He gtill usestheinhders. 1d. Clamant
has been smoking cigarettes for thirty-five years and now smokes less than one pack a day dthough he
once smoked three packsaday. (TR 31) On cross examination, claimant testified that the company
told him that the gaskets were made of ashestos, and that the boxes containing the lining in the heating
chambers had asbestos written on them. (TR 35)

Medical Evidence
Chest x-rays
Exhibit Date Physician | nterpretation
CX 1 12/6/85 DeRamos, B, radiologist 2 1/2, pit
CX 13 7/21/90 Bassdi, BCR, B 2/2, §lt, asbestos's
CX 2 6/4/91 DeRamos, B, radiologist U1, pit
DX 19; 6/4/91 Subramaniam, BCR pneumoconiosis with
CX 3 hyperaeration and bullous change which
appears to be progressve
DX 20 6/30/92 Hayes, BCR, B conggtent with pneumoconioss
DX 15 4/14/99 Westerman 10, s

2 Dr. DeRamos stated that he was aradiologist on his x-ray report, but the record does not indicate
that he isaboard certified radiologist.



DX 16 4/14/99 Sargent, BCR, B negative for pneumoconios's

CX 4 4/14/99 Cappiello, BCR, B 2/11,9p

Exhibit Date  Physdan | nterpretation

CX 5 4/14/99 Aycoth, B 3 1/2, pls

CX 6 8/19/99 Subramaniam, BCR, 2/2, pls

EX 2 2/18/00 Kenny Emphysematous changes with somewhat
intertitiad gppearancein lung bases

EX1 2/18/00 Cadtle, B negative for pneumoconioss

EX 3 2/18/00 Abramowitz, BCR, B 0/1, st

EX 4 2/18/00 Binns, BCR, B 0/1, st

EX5 2/18/00 Baek, BCR, B 0/1, gt

EX 6 2/18/00 Gogineni, B * 0/1, st

CX 11 4/3/00 Petel, BCR, B V1, pls

Pulmonary Function Studies

Exhibit Date Heght Ace FEV1 BVC MVV
DX 19 4/5/94  70in. 49 342 512 ----
DX 11 4/14/99 T70in. 54 241 410 93
EX 2 2/18/00 71in. 55 244 356 ----
237 3.87% ----
CX11 4/3/00 71in. 55 251 423 86

244 421* 87*

*post bronchodilator

3 Dr. Aycoth isaradiologist but not a board certified radiologist.

“ Dr. Gogineni’s curriculum vitae was not offered in evidence, but | take judicia notice that heis on
the NIOSH list of approved B readers.



Blood Gas Teds

Exhibit Date PCO2 PO2

CX7 1/18/95 29 72
28  62*

DX 13 4/14/99 29.6 70
30 70*

CX 11 4/3/00 32 59
30 50*
29  49*

*exercise vaues

Medicd Reports

Dr. Gary Craft examined the miner on May 3, 1993 in connection with his clam for Socid
Security disability benefits. (CX 8) Examination of the chest showed amoderately increased AP
diameter and there were diminished breath sounds on auscultation. The chest x-ray was classfied as
2/2 p. Dr. Craft found that there was chest x-ray and clinical evidence of moderate obstructive lung
disease.

Drs. James H. Waker, Thomas Hayes, and Willard Pushkin tetified before aWest Virginia
workers compensation administrative law judge on April 27, 1994. (DX 20) Dr. Walker and Dr.
Pushkin recommended that claimant be awarded a 15% permanent partia disability for occupationa
pneumoconioss, and Dr. Hayes stated that claimant’ s chest x-ray was cons stent with occupationa
pneumoconiosis. Id at pp. 3-5.

Claimant was evaluated by Dr. David Westerman on April 14, 1999. (DX 12) Dr.
Westerman noted that claimant had been smoking cigarettes for thirty-five years and now smoked one
half pack aday, athough he had previoudy smoked up to three packs aday. Crackles were noted in
the pulmonary examination, the chest x-ray indicated diffuse interstitid changes with afine reticular
gppearance in both mid-zones and the right upper zone, and the pulmonary function studies reveded
mild to moderate airflow obstruction. Dr. Westerman' s impressions were obgtructive lung disease from
acombination of cigarette smoking and occupationd lung disease, and diffuse interdtitial lung disease
amogt certainly related to occupational exposure to cod and asbestos. He stated that claimant’s
respiratory impairment was of moderate severity.

Dr. William R. Kenny examined the miner on February 18, 2000. (EX 2) He recorded that
clamant had smoked as much as three packs of cigarettes a day for twenty years and now smoked less
than one pack aday. Dr. Kenny noted decreased breath sounds and fine crackles bilateraly in
clamant’slungs. The pulmonary function studies showed a reduced vitd capacity and moderatdy
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severdly reduced FEV 1, and the chest x-ray showed a emphysematous changes and intertitial
gppearance in the lung bases. Dr. Kenny averred that the physica and laboratory findings are
competible with some dement of pneumoconios's such as black lung interposed on sgnificant COPD
from smoking, but that it was impossible to make a definite diagnosis without at least a trangbronchia

biopsy.

Dr. James Cadlle, reviewed the miner’s medica records, including the chest x-ray
interpretations of Drs. Abramowitz, Binns, Baek, and Gogineni, and wrote areport dated April 14,
2000. (EX 1) Dr. Castle determined that claimant does not have cod workers pneumoconioss. He
aso concluded that claimant has mild to moderate airway obstruction due to cigarette smoking. Dr.
Cadtle dso noted that the blood gas tests showed mild hypoxia due to smoking and that there was no
reduction of the pO2 with exercise. He further concluded that claimant has the respiratory capacity to
work a acod preparation plant, and that if clamant is disabled, it resulted from cigarette smoking not
coa dust exposure.

The miner was evduated by Dr. D. L. Rasmussen on April 3, 2000. (CX 11) Dr. Rasmussen
noted clamant’s occupationa and smoking histories and observed fine crackles and wheezing in his
examination of the chest. Dr. Patd read clamant’s chest x-ray as 1/1, p/s. Ventilatory studies reveded
aminimad irreversible obstructive defect and amarkedly reduced diffusing capacity, and there was a
moderate impairment of oxygen transfer at rest which worsened with exercise. Dr. Rasmussen
diagnosed occupationd pneumoconioss. He stated that claimant’ s respiratory impairment precluded
him from resuming his last cod mine job, and he found that cigarette smoking as well as cod dust
exposure contributed to claimant’ s respiratory impairment.

Inan April 24, 2000 supplementa report, Dr. Westerman affirmed his finding that claimant’s
obstructive lung disease is due to cigarette smoking and cod dust exposure, and that hisinterdtitia lung
disease isfrom coa dust and asbestos exposure. (CX 12)

Dr. Darrick S. Leacock of the Tug River Hedlth Association in Gary WV dtated in an April 24,
2000 report that claimant had been a patient at Tug River since June 4, 1991 and that his most recent
examination was on August 19, 1999. In that examination, clamant’s lungs were clear to auscultation
and percussion and his chest x-ray was classified as 2/2, g/s. Dr. Leacock reviewed Dr. Westerman's
report and agreed with hisfindings that claimant has COPD and interdtitial lung disease caused by
smoking and occupational exposure. He aso agreed with Dr. Westerman that claimant has a
moderately severe pulmonary impairment. Dr. Leacock reviewed the blood gas tests performed by Dr.
Westerman and Dr. Daniel and found them to be abnorma. He concluded that the fact thet the
oxygen levels remained unchanged or decreased during exercise was indicative of adisabling
pulmonary condition. Taking into account the duties of claimant’s usua coa mine work, Dr. Leacock
concluded that claimant is not cgpable of returning to his previous employment, and he found that cod
dust exposure is a sgnificant contributing factor in histota disghility.
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Dr. Rasmussen penned a supplementa report dated April 25, 2000 after reviewing additiond
medica evidence. (CX 15) Hefound that clamant has a marked gas exchange impairment, and that he
has a chronic dust disease of the lung arisng from his cod mine employment.

Condusonsof Law

Claimant has the burden of proving by a preponderance of the evidence that he has
pneumoconiosis which arose out of cod mine employment and that he is totaly disabled as aresult.
Geev. W. G. Moore & Sons, Inc., 9 BLR 1-4 (1986). The regulations provide four methods for
finding the existence of pneumoconiosis. chest x-rays, autopsy or biopsy evidence, the presumptionsin
88§ 718.304, 718.305, and 718.306, and medica opinions finding that claimant has pneumoconiosis as
defined in § 718.201.° See § 718.202(a)(1)-(4). Asthereisno autopsy or biopsy evidencein this
case and clamant is not digible for the enumerated presumptions, the chest x-rays and medica opinions
must be weighed together to determine if the miner has pneumoconiosis. See Island Creek Coal
Company v. Compton, 211 F. 3d 203 (4™ Cir. 2000).

In evaluating the chest x-rays, the qudifications of the x-ray interpreters must be considered. §
718.202(a)(1). Physicians who are both board certified radiologists and B readers have the greatest
expertisein ng the radiographic presence of pneumoconioss. There are three board certified
radiologists/B readers who have found pneumoconiosis by x-ray: Dr. Bassdi, Dr. Cappiello, and Dr.
Patel, and four board certified radiologists/B readers who have interpreted x-rays as negative for
pneumoconiosis. Dr. Sargent, Dr. Abramowitz, Dr. Binns, and Dr. Bagk. However, | note that Dr.
DeRamos and Dr. Aycoth are B readers and radiologists, and although the record does not indicate
that they are board certified radiologists, their opinions are entitled to more weight than the opinions of
physicians who are only board certified radiologists or only B readers. A positive reading was dso
made by Dr. Subramaniam, a board certified radiologist. © Dr. Castle and Dr. Gogineni are B readers
only and their negative readings are not entitled to as much weight as physicians who are dudly
qudified. 1 give little weight to Dr. Westerman's and Dr. Kenny’ s reedings as they lacks any significant
qudifications. | conclude that a preponderance of the x-ray evidence is postive for the existence of
pneumoconioss.

® Section 718.201 defines pneumoconiosis as a chronic dust disease of the lung and its sequel ag,
including respiratory and pulmonary impairments, arisng out of cod mine employment.

® Dr. Hayes did not classify the x-ray in accordance with § 718.102 and therefore his interpretation
can not be counted as a positive x-ray reading. See § 718.202(a)(1).
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Drs. Hayes, Walker, and Pushkin, Dr. Westerman, Dr. Rasmussen, and Dr. Leacock
determined that the miner has a pulmonary disease caused by his occupationa exposure to coa mine
dust. ” Dr. Westerman is aboard certified pulmonary specidist and provided awell reasoned opinion
for hisfinding that the miner’s pulmonary disease arose out of his cod mine employment. Dr.
Rasmussen is board certified in internal medicine, has published articles on cod workers
pneumoconios's, and provided two well reasoned opinions supporting his diagnosis of pneumoconioss.
Dr. Leacock lacks the expertise of Drs. Westerman and Rasmussen, but his opinion was very well
reasoned. Dr. Kenny was unable to diagnose pneumoconiosis without a biopsy but did not rule it out
ether.

Dr. Cadlleisthe only physician who concluded that claimant does not have cod workers
pneumoconioss. Although heisaboard certified pulmonologigt, | do not credit his opinion which | find
to be cursory and poorly reasoned. Initidly, | note that Dr. Castle only reviewed selected parts of the
evidentiary record. For example, he only reviewed the negative x-ray readings and did not review the
positive x-ray readings. He aso apparently only reviewed the blood gas studies performed by Dr.
Westerman on April 14, 1999, as he stated that there was no fdl of the pO2 with exercise. Inthe
blood gas tests performed on January 18, 1995 and April 3, 2000, the pO2 decreased with exercise.
Dr. Castle dso acknowledged that coa dust exposure aswell as cigarette smoking were risk factors
for the development of claimant’s pulmonary disease, but opted to attribute the disease solely to
cigarette smoking. Although he provided a reasonable explanation for finding that the obstruction
shown by the ventilatory studies was caused by cigarette smoking, he did not explain how he could
determine that the hypoxiaindicated by the blood gas studies was caused exclusively by cigarette
smoking. Hisreport isnot well reasoned. Therefore, | accord less weight to the opinion of Dr. Castle
than to the opinions of Drs. Westerman, Rasmussen, and Leacock. After weighing the chest x-ray
interpretations and the medical opinions, | conclude that clamant has pneumoconioss.

Inasmuch as clamant has fifteen years of cod mine employment, he is entitled to the
presumption that his pneumoconiosis arose out of cod mine employment. § 718.203(b). The
employer has not presented any evidence that claimant’ s pneumoconios's was caused by any
occupational exposure other than hiswork at the coal preparation plant, and therefore the presumption
has not been rebutted.

The evidence mugt aso show that clamant is disabled from engaging in his usud cod mine
work and comparable and gainful work. 8§ 718.204(b). A finding of totd disability is based on the
criteriafound in § 718.204(c) which congst of quaifying pulmonary function studies, quaifying blood

" Thefindings of Drs. Westerman and Leacock that the miner’s lung diseaseisin part due to
ashestos exposure meets the definition of pneumoconiosisin § 718.201 as claimant was exposed to
asbestos dust while he was employed in acoal preparation plant. See § 718.201, Garrett v. Cowin
& Co., 16 BLR 1-77 (1990)
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gas studies, the existence of cor pulmonale with right-sided congestive heart failure, and the reasoned
and medicaly supported opinion of a physician that the miner's pulmonary condition prevents him from
performing his usud cod minework.

Although none of the pulmonary function studies produced qualifying results, al of the blood gas
sudies have quaifying vaues except for the resting test done on January 18, 1995. Thereisno
evidence of cor pulmonae. Dr. Rasmussen and Dr. Leacock determined that claimant’s pulmonary
impairment prevents him from performing his usua cod mine work as a utility and maintenance man.

Dr. Craft diagnosed a moderate lung disease and Dr. Westerman stated that claimant has a moderately
severe pulmonary impairment. Dr. Kenny did not offer an opinion on disability. Dr. Castleisdone
among the physicians in concluding that claimant can perform hisusud cod mine work from a
pulmonary standpoint. Dr. Rasmussen and Dr. Leacock described the duties of claimant’s usud cod
mine work in some detail, but Dr. Cagtle stated only that claimant’ s last cod mine job wasworking a a
cod preparation plant, and he did not indicate that he was aware of the level of heavy exertion required
by that job. Inview of Dr. Cagll€ slack of knowledge regarding the duties of clamant’slast cod mine
job, his opinion on whether the miner can perform that job is not entitled to any weight. See Walker v.
Director, OWCP, U. S. Dept. of Labor, 927 F. 2d 181 (4" Cir. 1991). Dr. Castle dso
acknowledged that the blood gas studies “fal within the limit of federd disability levels” but did not
satisfactorily explain why they are not indicative of total disability. Upon consderation of dl the
evidence, | find that the miner istotdly dissbled.

Asthis case arises in the Fourth Circuit, the evidence must establish that pneumoconiosis was at
least a contributing cause of histotd disability. Hobbs v. Clinchfield Coal Co., 917 F. 2d 790, 792
(4" Cir. 1990). Dr. Westerman, Dr. Rasmussen and Dr. Leacock concluded that the miner’s
occupational exposure to cod mine dust contributed to histotaly disabling pulmonary impairment. Dr.
Cadtle atributed dlaimant’ s pulmonary impairment solely to cigarette smoking, but for the reasons
previoudy s forth, | give little weight to his opinion. | find that clamant istotally disabled dueto
prneumoconioss.

Benefits are awarded to miners beginning with the month of onset of totd disability.
§725.503(b). The earliest indication of total pulmonary disability in the record is the exercise blood
gas study of January 18, 1995. Therefore, benefits will be awarded as of January 1, 1995. Claimant's
counsd hasthirty daysto file afully supported fee application and his attention is directed to 88
725.365 and 725.366. Employer's counsal has twenty days to respond with objections.
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ORDER
IT ISORDERED THAT the U. S. Stedd Mining Company:

(1) pay damant al the benefits to which heis entitled, augmented by one dependent, beginning
as of January 1, 1995,

(2) pay damant dl the medicd benefits to which he is entitled beginning as of January 1, 1995,
(3) remburse the Black Lung Disgbility Trust Fund for interim payments made to daimant, and

(4) pay interest to the Black Lung Disability Trust Fund from the date thirty days after the initia
determination of digibility at the rates set forth in 8 725.608.

DANIEL L. LELAND
Adminigrative Law Judge

DLL/Iab

NOTICE OF APPEAL RIGHTS. Pursuant to 20 C.F.R. Section 725.481, any party dissatisfied with
this Decison and Order may gpped it to the Benefits Review Board within 30 days from the date of
this Decision and Order, by filing anotice of gpped with the Benefits Review Board at P.O. Box
37601, Washington, DC 22013-7601. A copy of anotice of appeal must aso be served on Donad
S. Shire, Esg. Associate Solicitor for Black Lung Benefits. His address is Frances Perkins Building,
Room N-2117, 200 Constitution Avenue, NW, Washington, D.C. 20210




